
UNITED STATES DEPARTMENT OF COMMERCE 
Office of Inspector General 

Washington, D.C. 20230 



February 16, 2012 

Hon. Scott P. Brown 

United States Senator 

United States Senate 

359 Dirksen Senate Office Building 

Washington, DC 20510 

Re: Freedom of Information Act Request OIG # 12-040 
Dear Senator Brown: 

This is in response to your Freedom of Information Act (FOIA) request dated February 16, 2012, in which 
you seek "The Office of Inspector General report of investigation, dated on or about July 1, 2011, 
regarding alleged improprieties by the National Oceanic and Atmospheric Administration, National 
Marine Fisheries Service, Office of Law Enforcement (OLE) in relation to the procurement and use of a 
marine vessel in the OLE Northwest Enforcement Division in or about 2008...." Pursuant to a telephonic 
conversation with my office your office verbally expanded your FOIA request to include a memorandum 
from the Office of Inspector General to the Department of Commerce Senior Acquisition Executive 
regarding irregularities in the procurement of a marine vessel in the National Oceanic and Atmospheric 
Administration Office of Law Enforcement's Northwest Enforcement Division in or about 2008. 

A search of records maintained by the OIG located thirty-six pages that are responsive to your request. 
These pages have been reviewed under the terms of FOIA, and we have determined that the two pages 
may be released in full. Copies of these two pages are enclosed. The remaining thirty-four pages must 
be partially withheld under FOIA exemption (b) (7) (C), which protects information compiled for law 
enforcement purposes, the disclosure of which could reasonably be expected to constitute an 
unwarranted invasion of personal privacy. Copies of these thirty-four pages are enclosed, with the 
relevant redactions noted. 

If you have any questions, please contact me at (202) 482-5992. 
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Washington, DC 20230 



November 4,2011 



MEMORANDUM FOR: 



Barry E. Berkowitz 
Senior Acquisition Executive 
and Director of Acquisition Management 
U.S. Department of Commerce 



FROM: 




Principal Assistant Inspector General 
for Investigations and Whistleblower Protection 



SUBJECT: 



Irregularities in NOAA's $300,000 Undercover Vessel Procurement 



Certain investigations we conduct involve irregularities in Departmental acquisition activities and, 
as such, warrant our bringing them to your attention in the interest of facilitating the awareness of 
your office and strengthening program integrity. The case summarized below is one such 
example of significance. 

The above-captioned case involves NOAA's procurement of a vessel for undercover operations, 
initiated by the Office for Law Enforcement's (OLE) region based in Seattle. The vessel procured 
was a 35' Boston Whaler cabin boat equipped with three six-cylinder engines, advertised by the 
manufacturer as "luxurious." It was purchased in 2008 solely with funding from NOAA's Asset 
Forfeiture Fund (AFF) at a cost of $300,787. In mid-2010 we initiated investigation of 
whistleblower allegations concerning the acquisition and use of this vessel. 

In brief, as reflected in our July 201 1 report to NOAA, we determined that despite Departmental 
and NOAA internal controls, the Seattle OLE office was able to shop for and select this specific 
vessel, and then manipulate aspects of the procurement process in furtherance of its purchase. 
More specifically, we found that an OLE regional official intentionally avoided OLE's best 
practice of vetting vessel acquisitions through its vessel steering committee, misrepresenting the 
urgency of the procurement need and the views of the local committee representative to suggest 
concurrence with selection of the specific vessel. This resulted in OLE headquarters officials 
foregoing committee review and approving its acquisition — prior to required procurement 
procedures being applied. 



While purchase of the selected vessel ultimately followed a limited competition after 
Departmental counsel objected to flawed sole-source justification, the OLE officials involved 
created, at a minimum, the appearance of violating acquisition standards and exposed NOAA to 
potential liability. Moreover, OLE's then-policy did not include authorization of AFF 
expenditures for vessel purchases; since that time, in response to our July 2010 report entitled 
Review of NOAA Fisheries Enforcement Asset Forfeiture Fund, NOAA has expressly prohibited 
use of the AFF for vessel and vehicle acquisitions. 
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In its September 201 1 response to our report on the undercover vessel, NOAA concurred with 
each of our recommendations, stating it believes "that while the procurement action was arguably 
legal, it did not meet the spirit of the Competition in Contracting Act or the intent of. . .the Federal 
Acquisition Regulation." NOAA's actions include discontinuing use of the undercover vessel 
(which we found had been used minimally for mission operations, at a high relative cost) and 
dispositioning it in accordance with government guidelines; requiring vessel steering committee 
review and recommendations in advance of any OLE vessel acquisition; and strengthening 
acquisition training for OLE personnel. 

You may wish to contact NOAA should you desire additional information regarding the 
acquisition-related issues and resultant actions taken by NOAA concerning this vessel. We note 
that the above case summary has been prepared to avoid disclosure of any potential privacy- 
protected information. 

If I can answer any questions regarding this or any other OIG investigation involving 
Departmental acquisition matters, please feel free to contact me at (202) 482-0300. 



All Redactions pursuant to (b)(7)(C) 
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Office for Law Enforcement 
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Seattle, WA 





Predication 



Our investigation was initiated following receipt of information from confidential sources 
reporting that an OLE hea dquarters inspection of N WED conducted in fall 2009 identified 
suspected improprieties by|^BHHHBHHI^^I^HHB nvolv < n g his summer 2008 
use of NWED's undercover (UC) vessel, a 35-foot Boston Whaler Model 345 Conquest cabin 
boat purchased that year via NOAA's Asset Forfeiture Fund (AFB^idonthe part of fl| 
HHHHHHtoncerning her handlingofallegations about mi^^^ise of the vessel. 
The confidential sources alleged that HHBppparently failed to report the allegations to 
headquarters for investigation per OLE policy. OLE headquarters provided us with a copy of the 



draft inspection reportJa^trevised in December 2009, which| 

?^^^^^^Hby memorandum dated February 5, 2010. (Exhibit 1) 



transmitted to the 



Background 



NWED is one of OLE's six regions, comprising the states of Washington, Oregon, and Idaho. 
Organizationally, as of summer 2008, NWED was staffed with a SAC (GS-15 equivalent); two 
DSACs (GS-14 equivalent)— one overseeing Administration and the other for Operations; two 
ASACs (GS-13 equivalent); and approximately 15 SAs and 1 1 support staff. 



NWED has responsibility for conducting enforcement operations pursuant to statutes such as the 
Magnuson-Stevens Fishery Conservation and Management Act (MSA), the Endangered Species 
Act (ESA), and the Marine Mammal Protection Act (MMPA). Its operations include actions to 
protect killer whales (known as orcas) from whale-watching vessels in Puget Sound that get too 
close to and thus endanger these mammals. Until very recently. ESA and MMPA provisions 
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were considered too broad for NOAA to enforce — absent clear injury or kill — without 
accompanying regulations. Prior to issuance of an enforceable Final Rule, effective May 16, 
201 1 1 , OLE used voluntary guidelines and outreach efforts to protect whales from harassment 
(e.g., guidelines recommended that vessels stay at least 100 yards from all whales). The Final 
Rule requires that vessels stay 200 yards from killer whales and prohibits vessel operators from 
intercepting the path of the whales. 

As addressed below, NWED's primary justification for acquiring the UC vessel in 2008 was that 
it was needed to function as an unmarked surveillance platform to blend-in with whale-watching 
vessels and inform a responding marked OLE patrol boat of observed violation of statutory 
provisions and the voluntary guidelines. NWED's rationale was that whale -watching vessels 
would become compliant when a marked patrol boat was in their vicinity, but then revert to non- 
compliance when the marked patrol boat departed the area. 

Synop sis 

Our investigation substantiated, in large part, the allegations regarding misuse of the UC vessel, 
and we identified improprieties involving its acquisition. Our major findings are summarized as 
follows: 

• jjjjjjjjjjj^^ agency policy and ethical standards by operating the UC vessel with 
his wife and/or friends aboard on at least three occasions in the summer 2008, each of which 
involved dockside restaurant destinations during the workweek. The first such occurrence 
was on the date of the vessel's initial launch. He further violated agency policy by failing to 
record his approximately 40 hours of UC vesse l operations du ring that period. In addition, he 
allowed the parents of a subordinate agent, SA HHiHI aboard another OLE boat while 
underway (i.e., moving) a fter the UC vessel experienced engine failure, in violation of policy 
and ethical standards. SA ^U^arents were present for at least one boarding of a 
whale-watching vessel and a trip across Puget Sound to a restaurant. 

• expressed that he considered his use of the UC vessel in summer 2008 to be 
appropriate because he needed to log hours for vessel and engine break-in purposes, which he 
described as "sea trials." He considered restaurant destinations appropriate for the purpose of 
practicing docking, which he said was essential due to the large size of the UC vessel and 
because it was equipped with a sensitive bow thmster. While acknowledging that non-OLE 
persons aboard were personal acquaintances, he considered their pre sence to be appr opriate 
and permissible under OLE's policy, although he acknowledged that^^^B^rnay not 
have been aware as required. Further, he told us that he did not believe agency policy 
required him to make any record, including in the vessel logbook, of trips made for break-in 
purposes; that to his knowledge the policy only required logging actual patrol operations. 
Our investigation found these assertions to be rationalizations lacking validity and candor. 



1 "Protective Regulations for Killer Whales in the Northwest Region Under the Endangered Species Act 
and Marine Mammal Protection Act," Federal Register, Vol. 76, No. 72, pp. 20870-20890, 4/14/201 1. 
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By our calculation, operated the UC vessel over 100 miles for his three known 
excursions to restaurants during whicr^heevidence shows that his wife and/or friends were 
aboard, and at least 60 miles with SA mjjjj^^utrcms aboard a marked patrol boat- which 
included whale-watching, traveling to and from a restaurant, and at least one vessel boarding, 
which is inherently dangerous. We find no reasonable official purpose was served through 
such operation of these vessels, including when considering the high cost of fuel, personnel 
time, and potential liability, and the fact that his approximately 40 hours operating the UC 
vessel were not logged as required. We concluded that rather than use th e UC vessel to train 
and familiarize other OLE agents and partner state enforcement officers, HUH^B-ised 
the vessel for. as described by one of his non-OLE passengers, ''pleasure cruisfing]." 



When contemporaneouslyqmestioned byfl||HH[[iH' n September 2008, and later by OIG 
for this investigation, m|j^|^|was not candid about unauthorized persons aboard the 
UC ves sel, in violation of agency policy and the Standards of Ethical Conduct. Specifically, 
he told flflHHBi" September 2008 that his wife had not been on the UC vessel while it 
was underway, and told us when we interviewed him that he did not recall her ever being 
aboard underw ay. Based on compelling evidenceaheseassertions are not true. In addition, 
^^^HHHBwas not candid with us about SA^^^^Jparents being aboard OLE's 
marked patrol vessel. 



• The evidence shows thatj^^^^^^^riishandled m|||^^^^_alleged misuse of the UC 
vessel, to include failing to refer the matter to OLE headquarters for investigation in 
accordance with OLE policy. 



| inappropriately received reimbursement for nearly $12,000 in UC vessel 
moorage, fuel, and other vessel costs charged to his personal credit card between July 2008 
and August 2009, ostensibly to avoid compr omising the vesse l's UC status. Nearly $9,400 of 
this amount was reimbursed from the AFF atBHflHHV nstruct i° n > which was not 
authorized under OLE policy. According tcJHHI^K ne used his personal credit card 
for these charges versus his assigned OLE purchase credit card, because an undercover credit 
card di d not exist at th e time and he did not want to risk compromising the vessel's UC 
status, milvas the approval authority for most of these reimbursement claims. 
Wherjthi^ractice was dis covered and questioned by OLE h eadquarters in April 2009, 

suggested to H|HBNHBHHli^^B nat OLJBpolic^einterprete^o 
allow use of the AFF to pay for UC vessel operational costs. After 
rejected such interpretation, ^|^^^^|last vouchered UC vessel costs charged against 
the AFF on April 15, 2009. The balance of his reimbursements from that date f orward, until 
his final voucher in August 2009, were not charged to the AFF. im^^H^icknowlcdged 
that he may have accrued airline/travel miles in using his personal credit card, but denied that 
this was ever a motivation for such use. 



• We found that 

of our initial interview of 




[interfered w ith our investigation. Specifically, at the conclusion 
we specifically requested the following of him: 



"Lastly, our request is that... given the sensitivity of the matters that we're investigating 
and the need for. . .operational security, we would like to ask that you not discuss what 
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we've addressed with you here today. . . with anyone in your organization. . 

I responded, "Duly note d," but sh ortlyithgreaftgr disregarded our request. 
Later that same day, according to SA m||H||||BB»lled him and discussed the 
substance of our interview earlier that day, namely the Aug ust 2008 trip when SA | 
parents were aboard the patroWesseLarideven queried SA ^^^Hwhom we had not 
interviewed) about that trip. ^m^^|aIso spoke with another agent, SA| 
shortly following our interview. 



| October 2007 memorandum of request fo r AFF-acquisition of the spe cific 
UC vessel misrepresented the views of SAHHHHR ^HflflBHBHII^HHOLE's 

Vessel Steering Committee, contributing to OLE headquarters foregoing review by the 
Committee and approving acquisition of that vessel — prior to requi red procurement 
procedures being applied. The procuremen t request originated withHI^HHknd was 
endorsed byBBHHHIi- a boat owner and enthusiast, told us he identified 

the Boston Whaler Model 345 Conquest through undocumented market research, boat shows, 
and talking to other law enforcement officers. While purchase ultimately followed a limited 
competition after Departmental counsel objected to sole-source procurement, OLE's actions 
created, at a minimum, the appearance of violating the Competition in Contracti ng Act and 
FedendAcquisition Regulations, and thus exposed NOAA to potential liability. H 
HHBithe senior Departmental procurement attorney who, at the time, objected to 
NOAA's sole-source justification, told us his impression was that this was "wired from the 
start to get that one boat." 



The UC vessel has had minimal operational use. Its logbook shows that just nine law- 
enforcement patrol operations (i.e., whale patrols pursuant to the Marine Mammal Protection 
Act and Endangered Species Act) have been conducted since the boat was delivered in June 
2008 to date. The first such patrol occurred in July 2009 — over a year after the vessel was 
acquired — and the last patrol took place in September 2010. The UC vessel has been 
operated for a total of just 1 19 hours through September 20, 2010, the date of the last 
logbook entry . The logbooks and our interviews reflect that operational time has been 
limited by numerous maintenance and mechanical problems, including fuel leaks and 
malfunctioning navigati onal equi pment, as well as based on NWED staffing constraints. As 
of our initial interview, HHflftad not seen the UC vessel in-person, despite it being 
moored less than a half-hour from her office. Due to its size, trailering is not practical and 
moorage fees alone cost over $400 per month. Moreover, fuel costs are substantial due to the 
UC vessel's three large (6 cylinder) engines. 



On May 31, 20n^heU i S^ttorney's Office for the District of Marylan d declined crimina l 
prosecution of^^^^H^n favor of administrative remedies. AUSAjMHH^^| 
specifically recommended administrative action be pursued against ■^^^^^HancHhat the 
Government be made whole for the cost of fuel and time attributable^o^jjj^^^^^Jp-eportcd 

misconduct involving the UC vessel. 
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Ourirrvestigatioiii^ audi^gcorde^ntemevv^Mie^^^^^B 

^^^^^HH||^^^^^U and ^^^^^^^^^^^^^^^^HH^B We also interviewed 
other current and former NWED managers and staff, the cognizant NOAA contracting officer, a 
senior Departmental procurement attorney, and other witnesses. Additionally, we obtained and 
examined numerous records pertaining to the acquisition and use of the UC vessel, including 
procurement file documentation, emails, memoranda, and other internal correspondence. 



Detailed Findings & Violations Implicated 

!• ^HBBI^H violated agency policy and ethical standards by operating the UC 
vessel with his wife and/or friends aboard on three known occasions (workdays) 
in summer 2008. He further violated agency policy by failing to record his 
approximately 40 hours of UC vessel operations during that period. He also 
violated policy and ethical standards by allowing a subordinate agent's parents 
aboard another OLE vessel while underway. 




a. Wife and friend aboard for initial launch, running out of fuel in canal, and trip across 
Puget Sound to Bremerton restaurant (June 12, 2008). 

• According to a sworn affidavit from ^^HBB^H Enforcement Technician| 

on Thur sday, June 1 2, 2008, the date of the UC vessel's imtiaUaunch at Canal 
SeattleJJ(HMM the vessel wifhluVwifeJBBBI; tne ' r friend, 

HBand^^|pwlio reported to MHHHF^^ while underway (i.e., 
moving in operation) through the Ballard Locks and across Puget Sound to the dockside 
Boat Shed restaurant in Bremerton, where they had an early dinner before returning to 
Seattle. (Exhibit 20) 

account is supported by the account of Seattle Harbor Patrol OfficerBBB 
towed the vessel back to Canal Boatyard when it ran out of fuel shortly after 
Officer ^^BHtold us he observed a woman and two men aboard the vessel at 
Officer d^^Bfcbservation of two men aboard is consistent with the fact that 
had not yet come aboard the vessel when it ran out of fuel that morning.) 
(Exhibits 21, 22) 




launching, 
that time 



Ifirst-hand account of the trip across Puget Sound to Bremerton is also 
supported p y a credit card rec eipt from the Bo at Shed restaurant , which purports to bear the 
signature of IHHH^H* maiden name of |^|^HH|Hwife. The receipt contains 

information on meals served that is consistent \vithB||^^^^^H|account of themmberof 
persons aboard the undercover vessel and the time of day. When interviewed, ^^^^H 
stated that the signature appeared to be that of his wife, though he said he did not recognize 
the last four digits of the credit card number as corresponding to credit or debit cards in his 
or his wife's name. (Exhibits 3, 23) 
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[told us he did not recalUriswife being aboard during this trip or ever while 
underway. He further told us that though a personal acquaintance, was, 

coincidental^ and unbeknownst to him beforehand, employed by either the manufacturer or 
the marine services company retained by the manufacturer for delivery support, to assist 
with vessel break-in since he was an experienced captain. Neither the manufacturer, 
Brunsw ick, nor marine se rvices firm, Blackfish Marine, had any record or information to 
confinnHHjjjHHjHassertion. (Exhibits 3, 19, 24) 



|told us he was aboard the NOAA Boston Whaler just once, assisting with its 
initiallaunc^andloeging some engine time by looping aroundBainbrideelsland on behalf 
ot'm| of Blackfish Marine. He did not recall mm^ing aboard. 
(Exhibit 25) 



(expressed that he considered his use of the UC vessel on this date, and at 
other times in summer 2008 (addressed below), to be appropriate because he neededtolog 
hours f or vessel and engine break-in purposes, which he described as "sea trials." |m 
m further considered restaurant destinations appropriate for the purpose of practicing 
docking, which he said was essential due to the large size of the UC vessel and because it 
was equipped with a sensitive bow thruster. While acknowledging that non-OLE persons 
aboard were personal acquaintances, he considered their pre sence to be app ropriate and 
permissible under OLE's policy, although he ack nowledged m||may not have 
been aware as required. Further, jf^f^^^old us that he did not believe agency policy 
required him to make any record, including in the vessel logbook, of trips made for break-in 
purposes; that the policy only required logging actual patrol operations. (Exhibit 3) 

| told us t hat to her knowledge, HBBBBBl w if e w as never aboard the UC 
vessel. HHHflflMvised that when she specifically questioned ^m||about this 
in September 2008, after rumors of unajrthoriTefLnenjonnel aboard the boat had surfaced, he 
denied tha^iehadever been aboard, mmm^confirmed to us that he previously 
denied to ^^^^^^Hthat his wife was ever aboard while underway. (Exhibits 3, 4) 




Our investigative results clearly reflect that! 
with him while underway in summer 2008. 



Iwife was aboard the UC vessel 



Our results also clearly reflect that^^^^^^^Hwas neither candid with| 
when she contemporaneously questioneaivnTiHTor when we interviewed him as he 
repeatedly maintained not recalling whether his wife was ever aboard the UC vessel while 
underway — notwithstanding the compelling evidence showing she was aboard and 
underway with him. 



b. Trip to Poulsbo restaurant and excursion with friends to Gig Harbor restaurant 
(August 5, 2008). 

• Per^^|^^^Jaffidavit, on Tuesday, August 5, 2008, |^^nd he ran the UC 

vessel^rossruget Sound to Poulsbo, where they docked at the Bayside Broiler restaurant 
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ana^tacHunei^Following lunch, the y went back across Puge t S ound to Sea ttle a nd picked 
upHmi^^^^^^^HTicnd, l^HH a HBHHHHBIi forJBSeattle television 
stadotTBHBBBI brother accompanied her and they broushu^ixj^ack of beeraboar^rtie 
UC vessel, which the two drank while und erway. Neither nor Hfm^^| 

consumed any of the beer, mmtook them down Puget Sound to Gig Harbor, 
where they docked at a restaurant and had dinner that evening. After dinner, they motored 
slowly around Gig Harbor, where a band was playing in the harbor. They returned to Seattle 
and moore d the UC boat ar ound 7:00-8:00 p.m. At no point during this outing did he hear 
JB^Bor^0B|jjj||discuss anything about her bein g aboard the b oat regarding a 
possible news story on orca whales or NOAA. He thought m^^may also have been 
aboard that day. (Exhibit 20) 



We interaewedf^^^^^Bbrotb^r^^^^^^Bwhoisj^ the Department 

OIG.^^^^^HHH|^^^^|HHHl^^^^^^^Hl^w' as 

hissister at the time~^J(((p^ount of events corroborates^HBBHBiaccount. 

MBtol d us that when h e went aboard, he had no idea it was a government vessel and 
ass umed BBBB Bi owned it. It was only about three-quarters of the way to Gig Harbor 
thatUBHIMd hi m ? as a fellow law enforcement officer, that it was an u nmarke d 
NOAAvessel, possibly fo r undercover purposes. Also aboard was an older manm 
j^^mjand a young man jj^^HBB fll^^^l sense at the time he learned it was a 
government vessel was that with so many agencies working under budget constraints, he 
thought NO AA had "deep pockets to be able to buy such a nice boat.'' Liability went thru 
[mind at the time, like what if something like capsizing were to happen since it 
was a govern ment boat. Upon arrival at Gig Harbor, they had dinner at the Tides Tavern 
restaurantand^^^^B^icked up the tab for everyone. He stated, "It was the least I could 
do" after^^^^^^^Kook him out for a nice time like that. 



pld us he was simply along for the ride, which he described as "every bit a 
pleasure cruise." He snentmoi^ime catching up with his sister in the back of the boat 
than she did talking tu^^H||. He did not recall his sister talking about a news story 
on NO AA and orc as, but it was possible because she was always checking out potential 
stories. HHfrecalled looking back at one point and noting that the vessel was moving 
at a high rate of speed across the water, whic h was like glass at the time. He told us he had 
been on many boats, but never one that fast. U^Qdid not recall having brought beer 
aboard, but said it was possible because he often does so while boating. (Exhibit 26) 



We also interviewed^H|^J who provided minimal details about this excursion. She 
described BBJBBB^san acquaintance and the public relationspersonfor NOAA OLE, 

whom she would contact if a story involved NOAA in some way. ^m^iid not recall 
whether she was working on a specific story about NOAA and orcas at the time, but could 
have been because she and her station are always interested in that topic. She did not recall 
her brother being present and did not recall whether any alcohol was onboard, but stated that 
she did not have any. (Exhibit 27) 



pld us he considered there to be nothing improper about the trip to Gig 

Harbor because agency policy allowed for media representatives to be aboard as passengers 
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and his understandin^Uhyime was that||^^|^vas working on a story about NOAA 
and orca patrols. ■HHHB 10 ^ us he informed henrfthe^vessel's covert starusano! 
insisted that it not Dereferenced in any news story. H^^^Hr 1 ^ cons ideredBHHi 
U^resence to be approrariatemdJn keeping with agency policybasedon his status as a 
law enforcement officer. (JJ^Hfcdditionally considered IH^^^HHpresence 
appropriate, because, accorcrrnino^^HBBI^ were being provided as part of 

vessel break- in and he was very experienced. l^^^HI^H^ not recall anyone bringing 
beer aboard during this trip. (Exhibit 3) 

^old us she was unaware thatmjjjUH 3 ! lowed a reporter and the^^^ 

t er s family mem ber aboard theU^vessel and she did not recognize the name^Hi 
m^^flHH^ not reca 'l HHHBIi see ^ n S her required approval and said she 
would have questionedAeapprppriateness of such use of the UC vessel given its sensitive 
status. However,^(J((Jadvised that because it may have involved a possible media 
story on orca protection, that probably would have been something she thought was a good 
idea and indicated she may have authorized the reporter being aboard yet not recall it; in our 
view, this latter statement strains credibility. (Exhibit 4) 

c. Stranded with wife in Puget Sound enroute to restaurant (August 8, 2008). 

Accordinoto^^^M||^^^feffidavit^nd a consistent account in a sworn affidavitprovided 
by hisPMB^BBlB^B BBBjj^BBK CP A with Priccw aterhouse Coopers), 

|and his wife informed |mm^^nd flHHHh ver luncn at Elysian Fields 
restaurant in Seattle on Augusn^rlO^foO 8, that they had been strandedvervygcentjvone 
evening on the UC bo at iruujtappinglane of Puget Sound near Seattle. HHH^^HI 
advised HHH^nd |HHfl^ ial me engines had stalled because they did not 
realize the fuel tanks had to be manually switched a nd the tank in u se had run out of fuel. 
They may have called the Coast Guard for help, but H^^HHcnded up calling area 
boat dealers, l earned that the tanks needed to be switched, and was then able to restart them. 
^HM^H were laughing about the situation, but mention ed that it becam e somewhat dire 
at o ne point becau se they were in the path of a larger vessel. H^mi^B-'aguely recalled 
thatHHm^ay have been heading up that evenmgtotheEverett area to meet SA 
whom he described as a good friend of ■HHHI (Exhibits 20, 28) 



We interviewed SA||^^H|B who advised that B^|||^BHcalle^union the evening 

the UC vessel was strand ed and may have asked for hi s help jTu t]j^^^|jjj^B resolved the 
issue b efore SA^HBicould get to his location. SAlJjHh'aguely reca ^ ec 

| being underway in the UC vessel at the time^jjjgyjejojjge^him, but said he was not 

boat 



s eTTOutetomeethi 

certain. He further stated he did notknovvwhether ^H^^H^v^^^^^UC 
that evening or any other time. SA^H^acknowledged that he andmjjjjjjjjj^^^re 

friends and advised that their wives socialize regularly. (Exhibit 29) 



• We found a 91 1 emergency call placed from|^^H||||||^^B(pLE-issued cell phone on 
Friday, August 8, 2008, at 7:50 p.m. PDT for over 6 minutes duration, with a corresponding 
record from the Seattle Police Department (SPD), which transferred the call to the Edmonds, 
WA, PD, because the call originated from a location closer to Edmonds, which is north of 
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Seattle. We also found a Coast Guard record of a distress call reported at 7:48 p.m. PDT 
that evening from a 40' Boston Whaler saying it was in the vicinity of Jetty Island, which is 
near Everett, WA. The Coast Guard record states that the subject vessel "fixed the problem 
and returned u/w [underway] under it's own power." (Exhibits 30, 3 1 , 32) 

acknowledged to us that the incident in question occurred on the evening of 
today, August 8, 2008, and that he did not realize the fuel tanks required manual switching. 
He advised that he was in a shipping lane in the vicinity of a larger vessel, a tugboa 
j^arge, but recalled being stranded just outside Seattle, near Ballard or Shilshole.| 
JHgrecalled being alone on the UC vessel that evening in order to get additional break-in 
andproficiency time. He told us, "My recollectionofthattrip^T was by myself, and I was 
going to go up to Everett, tie up, eat, come back." ^mm|did not recall his wife 
being aboard underway on that occasion or any other time, but, significantly, stated to us the 
following: 



"[E]ven if she was [aboard], it wasn't even -- it wouldn't have been a big deal to 
me... [personally it wouldn't have been." [emphasis added] (Exhibit 3) 



d. Following UC vessel engine failure enroute to Blaine resort, substitute OLE marked 
vessel used for whale patrol and trip to Friday Harbor restaurant with subordinate 
agent's parents aboard (August 23, 2008). 



OnAugust 18, 2OO8.^^^^^^Hadvised^^^^^^0/ia email that he and S, ; 

fl^^B assigned to II II ^^JJ post of duty, intended to take the UC vessel the 
following weekend (August 22-24) to Anacortes, WA, and possibly Friday Harbor, WA, in 
northern Puget Sound for whale patrols, and would be spending the night aboard the vessel. 
(Exhibit 33) 



• OnAugust 19, 2008, SA 
WA (northern Puget Sound) for 




I booked a res ervation at the Semiahmoo Resort in Blaine, 
himself, and his parents. (Exhibit 34) 



On August 21J00^AMBH flew t0 Seattle and on Friday, August 22, 2008, he 
accompanied ((^J^piboard the UC vessel headed to Blaine, WA. While enroute, 
one of the three engines blew-up in its housing and they proceeded on two engines to 
Bellingham, WA, where they left the UC vessel for repairs and picked up OLE's 27' 
SafeBoat marked patrol vessel, which was moored in Bellingham. They moored the marked 
patroWessel at Blaine that evening, checking into the adjacent Semiahmoo Resort. SA 
^^^^Hp^^t^JSlSiS^SJii^ 1 " 63 m< ^ stave d with him in his hotel room that Friday and 
Saturday night. ^^H|HHfttayed at the Resort one or both nights. (Exhibits 3, 35, 
36) ^^^^^^ 



Contrar y to ^^^m^ email tcHBHHi SA^^^Jtold us that he and|_ 
mpntended to stay at the Semiahmoo Resort for the patrol weekend — not berth 
overnight on the UC vessel. (Exhibit 36) 
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On Saturday, August 23, 2008.HMH^M a ii° B wed SABB^^parents to ride aboard 

the marked vessel for a whale patrol. SAjjjjjj^Jtold us meTouroTthem went out that 
morning into Puget Sound, watched whales, and conducted two or three boardings of vessels 
they observed being too close to orca pods. After completing the patrol, they took the 
SafeBoat to Friday Harbor and had lunch at a pizza restaurarrtnearthe docks. They then 
headed back to the Semiahmoo Resort anddropped off SA JU^arents befoinesoing 
back ou t to practice maneuvering. SA JJgrecalied having conversation with BHHI 
II^Bprior to that weeke nd about wheth er it would be appropriate for family members to 
be aboard O LE boats, and Hjjjjjjjj^^^^Lxpressed to him that it should not be a problem. 
SA|m^|did not believegjjjj^^^^B^vas aware that his parents were aboard the 
SafeBoat for the patrol, and he did not recall telling anyone that they were aboard because 



he did not think it was a ' 



'big deal" at the time. 



(Exhibit 36) 



When initially interviewed and questioned about the we^kmdtriptoSemiahmoo Resort and 
who w as aboard the UC vessel and marked patrol boat,BB^^^^Hrecalled just himself 
andSAHBHfceing aboard eithervessel. Shortly folk>wmgouMnmal interview, H^Hj 
BBHjjjjj^EoarTd spoke with SA|BH namely about that weekend and wh o was aboarcL 
SAMHtold 11 s tnat during this conversation, he reminded flBJBjjjjjj^Hthat his parents 
had been aboard. However, during our subsequent interview, j^^^^m^xperienced a 
sudden recollection of this, stating: 

"You know, 1 do remember somebody. I totally forgot. This would bej 
He brought his parents down to the boat that morning, and they came on the boat, and I 
met his parents. You know what? They got underway with us that day. ..They got 
underway that day with us. I totally forgot until just now. Just refreshed my memory." 
(Exhibits 3, 36) 




| told us that^^^^B had designated him as Hfl^^Hin her absence 
over that weekend, and thus he had authority underOLEDolicy to allow SA | 
parentiUo be aboarckhirina the whale patrol. J(|^J|^^fcdnotdisclose to| 
m^Bthat SA^fl^^Bparents were aboard\\Tnle^^BBIMH to l d us sne considered 

this to be inappropriate, she also expressed that the decjsjor^nneared to be within IHH 

B authority because, as she confirmed, he wasll^^^^^Hthat weekend due to her 
Irrespective, as referenced below, OLE policy states, "OLE vessels will be used 
onlyforofficial business^^nd^nour view, no official business purpose was served by 
allowing m^^^Bp arents to be abo ard while underway. Moreover, the 
vessel boarding(s) they carried out with^^BHHparents aboard posed inherent risks to 
the safety of those passengers. (Exhibits 3, 4) 



• After OLE staff questioned why fuel for the August 23-24, 2008, patrol had been charged to 
the Asset Forfeiture Fund (AFF) when there was no record of an O LE policy -required 
associated incident or investigation to justify AFF expenditure, SA ^^^^belatedly 
prepared an Incident Data Sheet, dated April 13, 2009, reporting a vessel boarding on 
Saturday, Augus^3^008. We interviewed the captain of the boarded yacht, who largely 
confirmedS^^^^^H vs ' in ' tten account of events for the boarding, which we note occurred 
with SA ^B^Jparents aboard. The vessel's captain provided us with two photographs 
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he took of OLE's patrol boat that day, showing) 
(Exhibits 37, 38) 



lat the helm, along with SA 



e. Barbecues aboard UC vessel while moored at marina (summer 2008). 

• On at least two occasions in summer 2008,^^^H|mand his wife hosted small-group 
barbecues aboard the UC vessel while irw^^^^^^the Elliot BayMarina^or one 
known occasion, during lunchtime, S./\^[j^^^|[j^|and^^Ammtold us 
IgrillecUiotdogsand hamburgers on the back of the boat using a portable 
I ■■■■or 




jrought. Reportedly, no alcohol was present at this 





propane grill she and | 
outdoor barbecue. (Exhibits 39, 40) 



• For the second known occasion, ^■(^■■old us he joinedf^HHBHand his 

wife for an evening cook-out of hamburgers and/or hot-dogs, and they drank soda or water. 
(Exhibit 41) 

jjold us he had occasional barbecues aboard the UC vessel during which his 

wife was present. He told us he saw no impropriety in doing so because fhebarbecuestook 
place dockside with other SAs and the vessel was not underway, and that|^BBMv vas 

aware of it. He asserted that such social gatherings helped keep up the vessel's appearance 
as simply a recreational boat and not an unmarked law enforcement vessel, in keeping with 
the kind of socializing that regularly occurs at marinas. (Exhibit 3) 

told us she was unaware of any barbecues on the UC vessel or that| 
ife had ever been on the UC vessel for any reason. Ho wever, she 
expressed to us that she likely would not have had a problem with| 
bringing food and eating aboard the UC vessel while it was docked. (Exhibit 4) 

• Of note, SA ■■tolduf^hatin about October or November 2008, shortly after he became 
vessel custodian^lfl^^^^Btold him if he (SaBB) was ever working down at the UC 

boat and his (SA^m) wife warrtedto"kick back and watch TV" on the boat while it 
was docked, it would be okay. flBHHHtold him it would be different from policy for 
goveniment-owne^veMcle^GOVs), which requires that nobody can be in a GOV unless it 
is work-related. ■■flMp^tptained to him that there was nothing in OLE's policy 
saying non-government employees cannot be onboard when the boat is just docked. SA 
■^■told us this did not feel right to him and he would never have his wife on the boat. 
(Exhibit 40) 

Violations Implicated 

• By our caiculation^^BH^^H>perated the UC vessel over 100 miles for his three 
known excursions to restaurants during which the evjdence^hows that his wife and/or 
friends were aboard, and at least 60 miles with SA ^■H parents aboard the marked 
patrol boat — which included whale- watching, traveling to and from a restaurant, and at least 
one vessel boarding, which is inherently dangerous. We find no reasonable official purpose 
was served through such operation of these vessels, including when considering the high 
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cost of fuel, personnel time, and potential liability, and the fact thatSHUHB^O hours 
operating the UC vessel were not logged as required. We conclude that rather than use the 
UCvesseHotrain and familiarize other OLE agents and partner state enforcement officers, 
^^^mjuscd the vessel for, a^escribedbvone of his non-OLE passengers, "pleasure 
cruis[ing]" at a high rate of speed, ^^^^^m^vident misuse of both the UC vessel 
and marked patrol vessel implicates violation of NOAA/OLE policy and the Standards of 
Ethical Conduct for Employees of the Executive Branch: 



NOAA/OLE Enforcement Operations Manual, ^^^^^^H Vessel Operations: 




| ResponsibiMes BBBB|: "J^JJJJresponsible for overseeing vessel 

operation for^JJJ. This includes, but is not limited to: Administering the monthly 
reporting system..." 

" 5.6.4.7 Vessel Captain : "It is the responsibility of each Vessel Captain to assure the 
agency vessel is operated in a safe and prudent manner. . .The Vessel Captain shall be 
responsible for the following: Filing a float plan with the area ASAC prior to departure, 
Recording entries in the vessel logbook..., recording entries in the vessel's service and 
maintenance logbook ..." 

■ 5.6.6. 1 Authorized Usage (1): "OLE vessels will be used only for official business. . .'* 

" 5.6.6. 1 Authorized Usage (3) : "A float plan will be prepared by the vessel operator and 
submitted... for approval prior to departure... The float plan will contain the following 
information. ..: Operation Objective, Name of operator and crew members, Estimated 
time of departure, Estimated time of arrival, Destination and proposed routes, Weather 
information..., Communications plan (method of contacting vessel), Emergency contact 
information for all persons on board. . ." 

" 5.6.6.2 Limitations on Usage : "Persons other than OLE employees are prohibited from 
operating or riding in division owned, leased or rented vessels unless the SAC authorizes 
an exception or they are: other government employees (state, local or federal). . ." 

" 5.6.12.1 Vessel Logbook : "A vessel logbook is required for all vessels except small 
boats without enclosed cabins. . .The vessel operator shall record the following 
information in the vessel's logbook for each trip: Operator name, Crew members names, 
Date and time underway, Date and time of arrival, Purpose or objective of the trip., .brief 
synopsis of the activity..." 

■ 5.6.12.4 Vessel Maintenance & Service Logbook : "Each operator will record the 
following information in the Vessel Maintenance & Service Logbook: Fuel purchases, 
including: date, port & starboard [engine] hour meter readings, vendor, gallons 
purchased, price per gallon, total price. . .Maintenance performed including: date, person 
performing maintenance, work performed, hours of work, All service performed by 
outside sources including: vendor name..." 
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- NOAA/OLE Enforcement Operations Manual, Procedure 1.8, Disciplinary System, 
Appendix 1 , including the following: 

■ 6. "Unauthorized or Negligent Use of Government [Property] . . .Use of or allowing the 
use of Government. ..watercraft for other than official purposes." 

- Department of Commerce Administrative Order (DAO) 202-751, Discipline, Appendix B, 
including the following: 

■ 22b. Government Property: "Use of or allowing the use of Government... water craft for 
other than official purposes." 

- The Standards of Ethical Conduct for Employees of the Executive Branch (5 CFR § 2635 
et. seq.): 

•5 CFR § 2635.101(b)(9) 

"Employees shall protect and conserve Federal property and shall not use it for other 
than authorized activities." 



- 5 CFR § 2635. 101 (b)( 14) 



"Employees shall endeavor to avoid any actions creating the appearance that they are 
violating the law or the ethical standards set forth in this part. . ." 



• Per OLE policv 
vessel, as does 




ears ultimate re sponsibility fo r the evident misuse of the UC 
when he served as HHfljjj^Biuring August 23-24, 2008: 



NOAA/OLE Enforcement Operations Manual, 



Responsibilities 
and proper use of all vessels within 




Vessel Operations: 
is responsible for the assignment 



2. Whencontemporaneously questioned by^m, and later by 01G,| 

H^^vas not candid about unauthorized persons aboard the UC vessel, in violation 
of agency policy and the Standards of Ethical Conduct. He also was notcandidwith 
OIG about persons aboard O LE's marked patrol vessel. Additionally, 
mishandled I^^^HHIHalleged misuse of the UC vessel, to include failing to refer 
the matter to OLE headquarters for investigation per OLE policy. 

• In his swom affidavit, J^jjj^^^tated that in about September 2008,| 

asked him w heth er he knew of any misuse of the UC boat or any unauthorized people on it. 
mi^mtold ^|^f&iboj£BHH^^Hhvife being aboard, but did not think he 
mentioned _theoudn^itriHl^Hji£ r br^er, or the alcohoUheybrought. Shortly 
thereafter,|||[^^HMHadvised^HII^HHIabout what I^^BflHhad asked and how 
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heresponded. According lo^^^^^H,^^^HHHr»vas concerned about the alcohol 

■H^^Hand her brotherbrc^mUibo^ abouUus wife being aboard 

wr aleunderwa y. gjjjjjjjjjjj^^^^^^eemed to think it was okay B BBMwas onboard because 
familiar with her and, as such,(((^||JHexDresse^hat he coi 
|okay on that issue. Within a couple weekTj(|^^^^(called| 
Jjeroffice and asked whether any unauthonzedDersonsha^ UC 
was certain he told her about^^^^^^Hancj^^^^^^^Bhavin^ 
been aboard the boat's first trip in June 2008, but did not remember telling her about | 
^^■jrherbrother being aboard, and he did nc^nentionarrything about alcohol onboard. 
mH^^B^as uncomfortable meeting with^^^^^HI stating as follows: 

"I wa s extremely stressed about being in the middle of this situation, knowing tha^^ 
J/B, who was my boss, would have wanted me to cover for him. I knew he and^| 
had a good working relationship. For those reasons 1 probably downplayed the 
situation when talking withm. This was one of the most difficult and stressful 
times of my life." 



stated that a short while later in Septem ber 2008, during a regularly 
scheduled All-Hands teleconference, HHI^^^H seemed upset and agitated. She 
referred to the justification memo for the undercover boat and firmly staled she wanted 
people to know the boat was for sensitive, undercover purposes. She expressed being 
tired of rumors and gossip about the boat and its use. She was clear that she expected all 
of the rumors and gossip to stop. (Exhibit 20) 




|told us that in about late August 2008^terhearing rumors of 
unauthorized people aboard the UC vessel, he asked^^^^^^Mwhether he was aware of 
anything inappropriate occurring on the UC vessel. ^^^^^^B^^nded that he was 
, namely that he had beenpresen^^eri^^((((|||wife was aboard, 
id not further question ^^^^^^B instead b ringing the matter to the 

whowas going to further 
equentlvcalledirrto^^^^^^^Joffice along with 
where^^^^^^Btot d him she had talked 

essel andJ^^^HpHH) sa 'd nothing 
asked^^^^^HJf he disagreed, and he 
replied that he did because that was notvyiiatjj^^^^^(told him. 
responded by saying something like/^^^Btells me you interrogaterJ^^B an d he came up 
with something to get oii^fi^^^HBBBB|stood upfor^^^^^^Jsaying he believed 
he was telling the truth, g^^^^J^oldushe left^^^^^^^^Effice very upset, 
feeling his inte grity had been attackec^mcHactics questioned, and was very concernedthat 
[never as ked him whal^^^^^^M :old him. During that meeting, 
|also nil mi l^^^^^^|lli il i i I i ii linli in duties were being transferred to 
him and his staff. (Ex 



attention o 
handle it 



j about rumored mis' 
inappropriate had occurred. 





|largely 

Interviewed 

headquarters. He further to 




account of events. He told us that | 
oy herself and decided not to refer the matter to 
us he thought the matter should have been referred to 
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headquarters as an OPR (Office of Professional Responsibility) matter, but! 
made th e decision not to do so and he did not pursue the matter because it involved 
as^^HHand not a subordinate employee. (Exhibit 43) 



these circumstances. 



1 hen-mm^^^^^^^Bj>rovided us with information 

He told us thaij|[|^^^^^|should have interviewed 
alleged m isuse of the UC vessel, and also should have 
|ofOLE'sOPR. (Exhibit 44) 





|told us the following about when| 
been aboard the UC vessel: 



lasked whether his wife had 



"|M]y exact answer to ^^^Jwas -- 1 d on't know the correct terms, but it was 
_Jfe&j|jf irmative that she[^mm|^^| had not been underway... And I told 
HIH> HHfll that she hadn't been underway, and even told HHthe same thing 
I've been telling you, I don't remember her ever being underway, and I asked her 
specifically, Do you have any specific information that she had been underway with 
me? And she said, No. I said, Good, because that's what my recollection was. And I 
asked her also, Would you tell me if you had specific information that she had been 
underway? And^^^((satd. I would tell you and I do not have that. She thought 
that this was rumor and gossip from the office. And it was at that time in the 
conversation where 1 told her that I no longer want to be involved with the vessellfjs 
clear th at people are getting the wrong idea of what's going on, because I'm the ^HHI 
U^nd I'm out of the office a lot and I think t hat now is th e appropriate time to 
turn it [vessel custodian responsibility] over... [to flflHHB'' [emphasis added] 
(Exhibit 3) 

|told us that when she spoke privately withflHHHI he advised her that 
he was unaware of any unauthorized persons or inappropriate activity aboard the UC 
vessel. She further told us she ma y not have mad e a n OPR referral or otherwise informed 
headquarters because of what both^mUmBand HBH^ ^ nei \ which led her 
to conclude there had only been rumors about misuse of the U C boat. As such, she also did 
not make a record of the matte^Smruficantly, ||^^HH^old us the following 
regarding her questioning of ^^^^^^^about this issue in early September 2008: 

"We talked about... if there were any activities that could possibly be misunderstood as 
misuse of a government vehicle and he explained to me that there had been a lot of 
problems with the boat, so there were a lot of people coming and going on the boat, 
fixing the boat, and he thought maybe in any of those instances maybe somebody may 
have misunderstood that those people shouldn't be on the boat, but he explained to me 
that everybody was on the boat was there for a business purpose and it was for official 
purposes and that he was not aware of any inappropriate activity going on on 
[verbatim quote] the boat. 

So with those two answers I then asked about -- or tell him specifically that there were 
some allegations that possibly his spouse had been on the boat and he said no, that 
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wasn't the case. I said well, is it possible that the boat was tied up to the dock and she 
was just standing on the boat tied up to the dock? I went through several different 
questions just to be sure that I wasn't being misunderstood, and he said no, 
absolutely not, his wife had never been on the boat, but that she had come down to 
the dock to see the boat, I think, on a couple of different occasions. I think one time 
he told me it was to bring him lunch and another time it was to pick him up when he 
docked the boat because he didn't have a vehicle to get a ride home, but he said that 
she had not been on the boat." [emphasis added] (Exhibit 4) 




[repeatedly told us that he did not recall his wife ever being 

vessel while underway, but did not make an outright denial as both he 
stated he did to her in early September 2008. As such, his statements to 
us are incompatible. Significantly, he also told us the following: 



ng aboar^jheUC^^ 

:o|H^H^ 



"[E]ven if she was [aboard], it wasn't even - it wouldn't have been a big deal to 
mc... [personally it wouldn't have been." [emphasis added] (Exhibit 3) 

OLE's OPR functicji^ilong\vifh 
(told us that they were unaware of ||^HH||H^ e £ c d 
misus e of the UC vessel until raised du ring the OL E headquarters inspection in about late 
2009. ^^^BBBBM^BBBM M a ^ v i sed th atE^||^|Jfchoul d have, at the tim e, 
referre d the allegations to him and BBBHBiB|^Bfo^P^ ct ' on - IHHHHHi 

Utold us he did not recall I ml mi I I ^^^^^^^B ill misuse of the UC 

vessel prior to the inspection. (Exhibits 5, 6, 7) 




When initially interviewed and questioned about the weekendtriptoSemiahmoo Resort and 
who wa s aboard the UC vessel and marked patrol boat, flHjjjjjj|^HF eca ' Jed just himself 
andSA ^^^Hbeing aboard eithervessel. Shortly following our initial interview, m 
j^^ML^^Tand spoke with SaH^ namely about that weekend and wh o was aboard. 
SA^^^^Jtold us that during this conversation, he reminded Hfljjjjj^^HKhat his parents 
had been aboard. However, during our subsequent interview, ■HH^Hptperienced a 
sudden recollection of this, stating: 

"You know, I do remember somebody. I totally forgot. This would bel 

He brought his parents down to the boat that morning, and they came on me ooax, and I 
met his parents. You know what? They got underway with us that day.. .They got 
underway that day with us. I totally forgot until just now. Just refreshed my memory." 
(Exhibits 3, 36) 

Given thatj^m^H|and SAU^iad spoken about this specific issue_ 
approximately two weeks before re-interviewing him about it, we consider! 
foregoing statement to be disingenuous and not credible. 



|told us that^^^m though a personal acquaintance, was, coincidentally 
and unbeknownst to him beforehand, employed by either the manufacturer or the marine 
services firm retained by the manufacturer for delivery support, to assist with vessel break-in 

U.S. Department of Commerce - Office of Inspector General 

FOR OFFICIAL USE ONLY 
(Public availability to be determined under 5 U.S.C. 552) 



All Redactions pursuant to (b)(7)(C) 

Report of investigation #FOP-WF-10-02J0-I 



17 



since^ll^^^Hwasan experienced captain. T his assertion w as alsocont ained in a 
document J(((((((prepared and provided toU|^^^Pind ||^HSA^HHin 

September 2008 when UC vessel custodian duties were transferred, ^^m^fmade the 

following statement in this document: "Knowledge that the vessel is owned by 
OLE...Blackfish Marine USA Yacht Brokerage - out rigged vessel during commissioning 
and assisted in vessel break in - was paid by Brunswick Government^jale^^Ieither 
Brunswick, nor Blackfish Marine, had any record or knowledge of ^^^Hl or anyone 
else, assisting with vessel break-in. In fact, Blackfish Marine's invoice to Brunswick shows 
only service formowvtingradar, antennas, props, and batteries, at a cost of S391 .00. 
Accordingly, JJJJJ^^tatement to us, and in the above-referenced document he 
prepared, is not credible and reflects lack of candor. (Exhibits 3, 19, 24) 



Violations Implicated 

[evident lack of candor with both II^^^IH^ our ff" lce implicates 

violation of the following, along with potential Giglio issues concerning his credibility in 
representing the agency in enforcement matters: 

- NOAA/OLE Enforcement Operations Manual, Procedure 1.8, Disciplinary System, 
Appendix 1 , including the following offenses: 

■ 22. "Dishonest Conduct Prejudicial to the Government" 

■ 49. "Conduct Demonstrating Untrustworthiness or Unreliability" 

- The Standards of Ethical Conduct for Employees of the Executive Branch (5 CFR § 2635 
et. seq.): 



« 5 CFR § 2635.101(b)(5) 



"Employees shall put forth honest effort in the performance of their duties." 



«5CFR§2635.101(b)(14) 

"Employees shall endeavor to avoid any actions creating the appearance that they are 
violating the law or the ethical standards set forth in this part. . ." 

- Department Administrative Order 207-10, Inspector General Investigations, Cooperation 
with OIG Investigations: 

■ Section 6.02a: "Department officers and employees shall cooperate fully with any OIG 
investigation; shall not withhold information... from the OIG... and shall answer 
questions relating to their employment and to matters coming to their attention in their 
official capacity or by reason of their employment." 

" Section 6.03, Failure to cooperate with OIG investigation: "Department officers and 
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employees who refuse to answer questions or otherwise cooperate with an OIG 
investigation may be disciplined." 

|failure to notify OLE's Deputy Director and Director of | 
alleged misuse of the UC vessel implicates violation of the following: 



NOAA/OLE Enforcement Operations Manual, 
notifying the 



IComplaints of Misconduct: 



isj^onsibleJbr^ocumenting all complaints and immediately 
OLE." 



3. In requesting AFF-acquisition of the specific UC vessel,^^^^^^^ caused OLE 
headquarters to bypass an internal review process and approve its acquisition — 
prior to required procurement procedures being applied. While purchase 
ultimately followed a limited competition after Departmental counsel objected to 
sole-source procurement, OLE created, at a minimum, the appearance of violating 
acquisition standards and exposed NOAA to potential liability. 



a. Initial request for undercover vessel not acted on, 

• In early 2006, ||HH[jj|||Hprepared and, with approval Irorn^jjjjjjjjjjjjjjjjjj^^ submitted a 

request to OLE headquarters to purchase a Seaswirl Model 2901 Walkaround 27-foot sport 
fishing vessel for "undercover enforcement operations," namely for whale patrols in Puget 
Sound. The procurement request stated that payment in the amount of approximately 
$146,000 w ould be from the AFF and specified the vendor from which the vessel would be 
purchased. HH^^I^^V^^ not act 011 tms procurement request, for reasons neither 
he nor otherswmT^honi^espoke recalled. (Exhibits 2, 3, 4, 5, 6. 7) 




told us he proposed vessel purchase because renting vessels and sending 



agents covertly aboard commercial whale watching vessels, both of which NWED had 
previously done, was too problematic. He stated that he identified this specific boat by 
going to boat shows, conducting on-line market research, and talking to other law 
enforcement personnel from OLE and other federal and state agencies. He advised that he 
did not document any of the foregoing activities. (Exhibit 3) 

b. Subsequent request: larger vessel at double initial proposed cost 

• By a one-page memorandum to dated October 1 8, 2007, Jjj|jj|H^|again 

submitted a request to non-competitively purchase, via the AFF, a specific unmarked vessel, 
this time a 35-foot Boston Whaler Model 345 Conquest equipped with three Mercury 
Vcradosix^ylmderengines, for $300,787 — over twice the cost of the vessel he requested in 
2006. mmmmemorandum referenced an attached price quotation in that amount 
from manufacturer-vendor Brunswick Commercial and Government Products, Inc. (Exhibit 
8) 
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I told us he requested this larger vessel based on recently identified need at the 

time for off-shore enforcement operations to address illegal recreational halibut fishing, and 
the need to remain aboard overnight for whale patrols in the San Juan Islands of Puget 
Sound, where there are not many hotels. He told us he selected the Boston Whaler 345 
Conquest based on him again going to boat shows, consulting other law enforcement 
personnel, conducting on-line market research, and tecauseof^IWEp's favorable 
experience with a Boston Whaler marked patrol boat. |^JJ^iirther advised that it 
was his understanding that any boat to be purchased had to be listed on a GSA Schedule, 
and the Boston Whaler qualified as such. He stated: 

". . .1 remember looking that up and that was a driver because I was told that they had to 
be listed on a GSA Schedule. Whether that's true or not, I don't know. That's just 
what I was told. So yeah, 1 put up the Boston Whaler." (Exhibit 3) 



ransmitted | 

two-page memorandum dated October 26, 
Request - Unmarked Vessel $300,787.00 
[includes the following: 



to ^^^^^H^^^^^Hl t>y 

2007^aDtioned. j' Asset/Forfeiture Fund Purchase 
' ||^^^^^|memorandum tc 



"I concur with the attached justification drafted by m^^l. I would like to 
reiterate the need to begin the procurement process for this vessel immediately, for 
deliver [sic] in FY08, so I can develop an effective enforcement program for the spring 
and summer of 2008 to protect the newly listed southern resident orca population. This 
specific vessel is available under GSA Schedule per the attached quote from the 
vendor... 




ited this req 



lhas reviewed this matter with SAm^| the | 
[on the [OLE] small boat committee, who has indicated this requested 
vessel is appropriate for OLE use. If you feel the need to submit my request to the 
national boat committee I request that it be submitted for review as soon as possible so 
that if approved I can obtain this vessel by late spring or early summer of 2008. . ." 
(Exhibit 8) 

On Janu ary 9, 2008,^||||||emaiiedHH||[|||HIHft memorandum from 
I addressing, among several points, potential vessel leasing versus purchase, 
email message contains the following: 





"Attached is a summary memo that J^^ut together based on the concerns you raised 
to me yesterday. Even tough [sic] it sounds like renting or leasing a vessel for u/c work 
might be more effective, efficient and less costly based on B^H liemo 1 do not think 
it is a workable options [sic] for us. 

Please review the attached memo as soon as possible so we can chat again about the 
procurement of this vessel. I would still very much like to initiate the procurement 
process before next week to ensure receipt of this vessel by the spring of 2008." (Exhibit 
9) 
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id^^m|maintained that renting or leasing a vessel for covert 
purposes was not practical, primarily due to logistical compli cations such as arranging for 
one on short-notice. Although OLE headquarters, namely the^m^ considered 
vessel leasing, OLE did not pursue acquisition of a vessel for covert operations through 
seized vessel programs of other law enforcement agencies. Interagency transfer of a seized 
vessel likely would have cost OLE only the cost of transportation and initial maintenance. 
(Exhibits 3, 4) 

c. Procurement request not reviewed by OLE's Vessel Steering Committee. 

• Ahh^ughtherequested vessel would have been OLE's most expensive operational boat, 
■HH^^^^^^fdecided not to submit the reque st t o OLE's Vessel Steerin g Committee, 

aneasnmparx^sne recalled, because SABI^H tne fl|Hfljj|Hjj||H on 

Committee, was referenced in the memorandum of requesilmjemgiri favor of it. (Exhibits 
7, 8) 



SA^^^^told us he was not aware of the above-referenced memorandwriofrequesl until 
well after the memorandum had been submitted and was surpTisedthatJ(([|^^^^had 
identified him as supporting the purchase of this vessel^A^H((jtold us he had 
misgivings abo ut the boat, including its high cost. SA ^^^(toldus he had suggested to 

[that the reauestfordieUC vessel be reviewedbvOKEVVessel Steering 
Committee, but recalled ^B^BH|Hsayingitwas his (|||||[|||^|^B call and that it did 
not need to go through the Committee. SA ^^^^ advised that since there was no official 
requirement at the time to obtain Committee approval, he did not press the matter. (Exhibit 
10) 



• OLE's Vessel Steering Committee Chair.^^^^BHHI^^^HBHHB to 'd us he 
was unaware of the UC vessel until after it had been procured and delivered. Although 
Committee approval for vessel procurements had not been instituted as a formal OLE policy 
requirement, other vessels had been vetted with the Committee, including a $306,000 law 
enforcement-marked 33' SafeBoat acquired by the N WED in mid-2007 for training 
purposes at the Federal Law Enforcement Training Center. (Exhibits 5, 11, 12) 

d. Approval of procurement of specific UC vessel from specific vendor in absence of 
policy allowing use of A FF for vessel acquisition. 

On January 14, 2008,m^^^^^^^^Happroved the purchase of this vessel by his 

signature under a line on ^^^^^^^Jrequest memora ndum stating, "Asset forfeiture use 
approval for this vessel purchase: "^^HHHIH^fr PP ro vea this $300,000 acquisition 
in the absence of OLE policy authorizing AFF expenditures for vessel purchases. (Exhibits 
8,13) 



On January 17, 2008, three days after ^^^^^^^^^Happrovedacquirinathe Boston 
Whaler Model 345 Conquest specified in^^^^|i||^|and^H|[|^^^^^ncmoranda 

of request, the NWED submitted a procurement request for this specific vessel, at the quoted 
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cost of $300,787, to NOAA's Western Regional Acquisition Division in Seattle. (Exhibit 
14) 

e. NOAA acquisitions office concurrently prepared both sole-source procurement action 
and "Brand Name or Equal" limited solicitation using specifications from the Boston 
Whaler 345. 



• On January 29. 2008,BH^^ontracting Officer (CO)BHH^^H sent 311 email t0 
| the Brunswick sale s representative i dentified in the one-page q uotation 
included with (BHHHB in <^ ^^MMBBB memoranda of request. CO| 
email states the following: 



Ithank you for the quotation for Boston Whaler 345 Conquest with all standard 
equipment. I'm trying to put together a request for quotation to send out to other 
potential bidders on GSA schedule. Do you have a list of equipment that's available on 
the 345 Conquest that you quoted?" 



Handwritten atop the contracting office file copy of | 
following: 



ibove email is the 



"PR [procurement request] suspended-no specifications]" (Exhibit 8) 



On Janu ary 30, 2008, 
as well as 




sent an email to NWED 
including the following: 



"Please see attached requirements for the Boston Whaler Vessel. I have highlighted 
items that this vessel would be required to have for our operational use. Please note 
that 1 have performed a market survey and have not found any other vessel that meet 
these requirements. . .[EJvery day of delay will put our vessel delivery date back one 
week and further delays past the above date may cause and [sic] increase in quoted 
pricing. 



This 



urchase is a high priority for our agency, please work closely with | 
:o get this order finalized for Brunswick. . ." (Exhibit 8) 



• On February 1,2008, CO 
following: 



emailed 



stating the 



"...I'm working as quickly as I can on this request...! received your email earlier with 
the specifications from Boston Whaler's brochure highlighted and that's what I'm 
sending out to a few potential GSA vendors." (Exhibit 8) 



In addition to providing features and technical specifications, the referenced brochure for 
the Boston Whaler 345 Conquest included the following description of the vessel: 
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"The all-new 345 Conquest is the largest, most comfortable and capable Unibond® 
cabin boat in Whaler® history. Along with the unsinkable safety that only Whaler can 
assure, this spacious boat is configured for the maximum enjoyment of deepwater fish 
fighting, cruising and dockside socializing. Best-in-class features that set it apart from 
others include an integrated windshield and hardtop, a centerline helm and a luxurious 
interior. This boat provides a smooth, dry ride and exceptional performance. Like all 
Boston Whalers, this masterpiece is built to last and is backed by a limited 1 0-year 
transferable hull warranty." (Exhibit 8) 

The brochure specifies the vessel as having a 14-person capacity. Standard features listed in 
the brochure include a refrigerator, island bed with fitted sheets and comforter, hardwood 
cabin flooring, a 20" flat screen HDTV, DVD player, stereo with premium speakers, wood 
table, cedar-lined hanging locker with light, Karadon® solid-surface galley and vanity 
countertops, electric flat cook-top with touch controls, and throw pillows. 

• Shortly thereafter on February 1 , 2008, 00^1 issued a Request for Quotation (RFQ), 
sent electronically to eight GSA Schedule vendors, to "provide one Boston Whaler 345 
Conquest or equal." This solicitation was only open for five calendar days. (Exhibits 8, 15) 



On that same date, February 1 , 2008, per the contracting office file,BHHI^H su ^ m ' tte ^ 

a Sole-Source Justification request to purchase the Boston Whale^4^ConquesUrorn^^ 
Brunswick at cost of 5300,787. This request was approved by JU^CO 
February 6, 2008. (Exhibit 8) 



• On February 6, 2008, CO I^^Btransmitted the Sole-Source Justification to| 

senior attorney in the Departmental Office of General Counsel's (OGC) Contract Law 
Division, for required review and concurrence since the sole-source request exceeded 
$100,000. (The RFQ, since it was a competitive process, did not require OGC review and 
concurrence.) (Exhibit 8) 

/ Departmental procurement attorney objected to proposed sole-source procurement. 

Later that day, February 6, 2008, |^^m|emai led CO^as follows: 

"I have some problems with the sole source justification: 

1 . I don't understand from the document exactly what NOAA is purchasing the boat 
for~there appears to be a law enforcement reason for it, but this is not expressly- 
stated anywhere. 

2. What are NOAA's minimum requirements for the vessel, and why is this exact 
model the only one that meets the minimum requirements?.. .The justification seems 
to praise certain features as desireable, but does not indicate why they are a 
minimum requirement. 
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3. The first paragraph of #6 is taken virtually a word-for-word from the 
manufacturer's website. This section does not explain why the allegedly unique 
characteristics of this boat are the only ones that can meet NOAA's minimum 
requirements. 

4. #7 actually contradicts the sole source -it states that other manufacturers do 
provide features that NOAA requires, and that these are options, which could be 
priced in a competition. 

Overall, the sole source justification needs to more clearly set out what the vessel is for, 
what NOAA's minimum requirements are, and why only the vessel designated meets 
those minimum requirements." (Exhibit 1 6) 



On February 8, 2008 'j(||||^^H^ mailed C0 I^H with lhe followin g ; 

"Ihad a teleconference yesterday [February 7, 2008] with the program official, 
m. about my concerns about the sole source for the brand name vessel. I explained 
that a brand name sole source must be justified by calling out the minimum 
specs/salient characteristics that the agency requires and then explaining, based on 
market research, why the brand name model is the only item that meets those specs. 
Apparently, NOAA's main requirement is that the boat be essentially unsinkable if it is 
rammed. Market research will have to show that no other similar vessel meets this and 
other NOAA requirements. 

| did indicate that other manufacturers may provide vessels that meet 

NOAA's minimum requirements... A competition is required to determine who 
ultimately offers the best price/best value among acceptable products." (Exhibit 8) 

• On February I S. 2008, followin£M(||||^HBB rev i s * on 10 tne sole-source justification, 
emailed CO(|^^^pmVuhefollowing: 

". . .The new version presented by the program office reads like NOAA found the vessel 
it wants and it is trying to sell it as the best vessel that NOAA could buy. However, this 
is not the same as justifying a brand name procurement on the basis that this specific 
vessel is the only one that meets NOAA's minimum requirements. For instance, the 
first part is titled "Required Unique Features Only Produced by Boston Whaler 
Manufacturer." Nowhere in this section is there a statement what NOAA's minimum 
requirement is — instead, this section just describes the hull configuration of the brand 
name vessel. The "Supplemental Required Vessel Features" section appears to be just 
a lengthy description of all of the desireable features of the vessel without much 
indication what NOAA's specifications are and why the Boston Whaler is the only 
vessel to meet them. . . 

In general, I can't tell from the lengthy description if these are minimum specs, [sic] or 
if they are specific characteristics of the Boston Whaler and are stated to show that the 
vessel is the best that NOAA could purchase. . . 
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Overall, I would feel better about this if NOAA had drafted minimum specifications 
without reference to what the Boston Whaler vessel has. Why can't NOAA issue a 
limited set of minimum specs, and then use that to justify a sole source, or, if 
appropriate, go forward with a competition." (Exhibit 8) 

g. Contracting officer dropped sole-source action when Departmental procurement 
attorney objected, selecting Brunswick's Boston Whaler 345 from "Brand Name or 
Equal" solicitation. 

• CO m^id not reply to|Hj^^^^P[above email or further communicate with him. 

Rather, on February 22, 200$, CO ^J(a warded a purchase order for $300,787.00 to 
Brunswick for a Boston Whaler 345 Conquest. Brunswick was selected over the bid of 
another manufactirrer^vendor for a comparable vessel (at a cost of $334,000) in response to 
the RFQ that CO^^^Bpreviously issued to GSA Schedule vendors on February 1, 2008. 
(Exhibits 8, 17) 




[told us he was unaware that NOAAhadprocured the Boston Whaler in 
question because he never heard back from CO ■MMfollowing his February 15, 2008, 
email and was left to assume that vessel acquisitiondid notoccur. H e was also unaw are that 
NOAA, at the same time he wascomrnunicating with CO ■Hjj an ^ Hfl^ft na d 

solicited bids through an RFQ. ^^^m^old us that hTumpression was this was 
"wired from the start to get that one boat." He further said he considered the originating 
request from OLE with the vendor's price quote, approving purchase of that specific vessel, 
along with NOAA's invalid sole-source justification, to violate the Competition in 
Contracting Act and the Federal Acquisition Regulation. He advised that even though 
Brunswick was a GSA Schedule vendor, the high dollar amount involved required 
competition or a valid, approved sole-source justification. 

Isaid it was clear that NOAA improperly took the Boston Whaler 
specifications and simply made those their own. He stated that because of the "tailoring to 
that one boat," the Brand Na me or Equal RF Q was "phony" and the award thus tainted. 
|^^M a l so stated that |^^^^^^|made a "big deal" about the Boston Whaler 
being "unsinkable," but, in his view, that was just "thrown in" to justify the vessel and the 
point was not made. Even had there been a valid sole-source justification, NOAA's 
Acquisitions office would still have needed to issue a formal solicitation to the vendor. He 
stated that the circumstances surrounding this acquisitioiyvouldnoyiave insulated NOAA 
against a bid protest or other complaint frorru^endor. ^H^^^^Hnotcdthat he has 
encountered problems in the past with CO^^Jjand NOAA^^^B^BBofficeMI 
HHftooking to cut corners. (Exhibit 1 7) 

CO llHtoldusthat^^^lJIdid not approve the sole-source justification, but he did 

not 1 1 i I [JJJjjjj^Bl 1 1 I n huh is why he concurrently issued the "Brand Name or 
Equal" RFQ to potential GSA offerors and properly made the award on that basis. It was 
not a "Full and Open Competition," but still a competition in how it was advertised and 
given that quotes from two vendors were received and considered. As such, he did not need 
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|review and approval, but added that hadHMi^^M a PP rove d the sole- 
source request, he would have canceled the solicitation to GSA Schedule vendors. He 
confirmed that although Brunswick was a GSA Schedule vendor, the high dollar amount 
involved required competition or an approved sole-source justification. 



CO HHioted that ^^H|^^|> s a verv strict attomeywho^n his opinion, seems to 

overreach with his views and authority. Nonetheless, CO^^Kold us the way in which 
OLE submitted the procurement request, with the memorandum approving purchase of the 
particular boat identified, "jumped the gun" and did not follow proper protocol. COflHH 
told us that the customer was anxious to get this boat, but he did not like to see it proceed 
that way because sole-source acquisitions have to be approved following proper procedures. 
(Exhibit 18) 




oversight of the AFF for OLE anxhjoordinated^BBB^ of request 

within OLE headquarters; and|H^^^^^||each indicated a level of mistaken 
understanding that because Brunswick's Boston Whaler 345 Conquest was listed on the 
GSA Schedule, it could simply be purchased outright off the Schedule, without competition 
or involved procedures. (Exhibits 3, 4, 6. 7) 



[stated the following about procuring vessels: 

"I've never seen a format for buying vessels in our agency. I'll tell you, I really wish 
there was so I could follow it because this isn't something that I was trained to 
do. . .There is no formal training process given to us as employees. The only one is 
learning how to drive a boat and navigate a boat. I've never. . .been in a position to 
where I've been someone who had to acquire any type of large items. 1 mean, yeah, 
maybe I bought a cell phone or something, but [not] anything like this. And I'm not 
aware of any process in the Office of Law Enforcement. 

My basic understanding, at the time. . .is that basically we make the suggestion and then 
it goes out of our hands to another office to actually procure it and make sure it's done 
in the appropriate manner. And I was never given the impression at any time that I was 
the deciding official at all, just that I was just someone who's going to give a 
suggestion." (Exhibit 3) 



Upon NOAA's purchase, Brunswick delivered the vessel to Canal Boaty ard in Seattle on 
June 3, 2008, for bottom painting and other preparations. ^^HflflB w h° handled the 
sale for Brunswick, told us that to his knowledge, this was the only Boston Whaler 345 
Conquest ever sold to a government agency, and thaUjoatsBnmswick sells to agencies 
typically range from 1 5 '-27'. He also told us that J((((("ram-rodded'' the 
acquisition because the boat was important to him and his agency. (Exhibit 19) 
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Violations Implicated 

• OLE's documented approval for the $300,787 AFF-funded purchase of Brunswick's Boston 
Whaler 345 Conquest, creates, at a minimum, the appearance of violating the Competition in 
Contracting Act and Federal Acquisition Regulations (FAR) 1 . 1 02-2(c) and 1 1 . 1 05. The 
Act and FAR require that executive agencies use full and open competition unless 
circumstances permit limited competition or a sole source procurement. See 41 U.S.C. § 
253(a)(l)(A)-(B): see also FAR 6.302, 8.405-6 (circumstances permitting other than full 
and open competition). But, to use sole-source procurement, the agency must have valid 
sole-source justification in place — in advance of any agency action indicating approval such 
as occurred in this case. 

In the limited competition that resultediriAeprocurement of the $300,787 Brunswick 
Boston Whaler 345 Conquest, ^^^mmpustification for the Brand Name or Equal 
RFQ appeared to have been tailored to the specifications of the Boston Whaler. In our 
judgment, there is no indication that this particular Boston Whaler was "essential" to 
NOAA OLE's law enforcement program as required by FAR which states that agency 
requirements shall not be written so as to require a particular brand name ". . .unless the 
particular brand name, product, or feature is essential to the Government's remjh^ments^ ." 
See FAR 8.405-6(b)(l ), 1 1 -1 05(a)(1). Based on the foregoing, the actions of 

andm^^^mmwcrc contrary to the following FAR guiding 
principles with respect to performance standards: 

- FAR 1.102-2(c)(l): 

"[Participants in Government acquisitions must] conduct business with integrity, 
fairness, and openness... An essential consideration in every aspect of the [Federal 
Acquisition Regulation System] is maintaining the public's trust... accordingly, each 
[participant in Government acquisitions] is responsible and accountable for the wise 
use of public resources as well as acting in a manner which maintains the public's 
trust..." 

|and ^^BBBBBh'essel-specific procurement request, as approved by 

theH||||Mi subjected NOAA to risk of a bid protest or other complaint that NOAA's 
limited competition was a sham because OLE had already selected the vendor. Their 
actions implicate violation of the Standards of Ethical Conduct for Employees of the 
Executive Branch (5 CFR § 2635 et. seq.), including the following provisions: 

- 5 CFR § 2635.101(b)(8) 

"Employees shall act impartially and not give preferential treatment to any private 
organization or individual." 

- 5CFR§2635.101(b)(14) 
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"Employees shall endeavor to avoid any actions creating the appearance that they are 
violating the law [i.e., the Competition in Contracting Act and Federal Acquisition 
Regulation] or the ethical standards set forth in this part. .." 

Moreover, OLE policy did not include authorization of AFF expenditures for vessel 
purchases: 

- OLE National Directive No. 53, entitled "Asset Forfeiture Fund— Freapprovals," dated 
March 2, 1998, which lists 43 categories of items approved for AFF expenditure, does 
not include authorization for vessel purchase or other costs. (Exhibit 13) 



4. Other Relevant Findings: 



a. Inappropriate use of personal credit card for nearly $12,000 in vessel operating 
costs. Nearly $9,400 of these costs were charged to the AFF, which was not 
authorized by OLE policy. 

• Over a period of 12 months, ^^^^^^^Hreceived reimbursement for nearly $12,000 in 
UC vessel moorage, fuel, cleanrngTano^riaintenancc costs that he charged to his personal 
credit card between Ju ly 2008 and August 2009, ostensibly to maintain the vessel's UC 
status. HHHjHHtold us he used his personal credit card for these charges, versus his 
assigneo^LF^reditTard, because an NWED undercover credit card did not exist at the time 
and he did not want to risk compromising the vessel's UC identity. He acknowledged that 
he may have accrued airline/travel miles by virtue o f using his pers onal credit card, but 
denied that this was ever a motivation forsuchuseJM most of these 

reimbursement claims, following what |BBHBB|psseirtedwas an NWED management 
team decision authorizing him to use his personal credit card on an interim basjsforsucli^ 
charges and file claims for reimbursement. Nonetheless, we conclude that^|^^^^H|| 
year-long use of his personal credit card for such costs was inappropriate given that NWED 
could readily have obtained an undercover credit or debit card. (Exhibits 3, 4, 45) 



• Nearly $9,400 of the above amount for which JJJJJp' eceived reimbursemen^vas 
charged to the AFF. When discovered by OLE headquarters in April 2009,flHHflH 

~| budget office r, included the following in an email reply to OLE headquarters 
anal y st | 



las been using his personal credit card to pay vendors for the 
undercover vessel expenses as he is concerned about maintaining the covert nature of 
that vessel. When we received delivery from the manufacturer, he specifically told me 
not to obtain a government fleet [credit] card for that reason. . ." (Exhibit 46) 



OLE ^^^^^^^^^^^^H subsei 

includrngth^cliowingn^ri^rnail to 




dated April 23, 2009: 
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"...[OLE] National Directive 91 prohibits the use of the [Asset Forfeiture] Fund to pay 
for expenses associated with "routine patrols". Therefore, absent a specific target and 
sufficient information that results in the initiation of an investigation, [AF] fund can not 
be used to pay for the operating cost of the undercover vessel... 

"I do not agree we should pay normal operating cost for the undercover vessel not 
specifically associated with an investigation from [AF] fund. Such a practice masks 
our costs of operations and, in my opinion, complicates and jeopardizes our ability to 
obtain sufficient funds to operate. In my opinion, routine maintenance, routine 
moorage, etc. should be funded through base [appropriated funds] ..." (Exhibit 46) 

In reply, HMH^HHMisuggested toHHHH||^HHH that a 

intetpretafionofOLF^olicy be considered to use the AFF to pay for UC vessel operational 
costs. H||BSHv mai} re Pty on April 23 ' 2009 ' mclucied the following: 

"...The [UC] vessel in of itself is inherently only for special operations use in the 
furtherance of an investigation and given the covert nature of the vessel concealment of 
ownership through a means of disguise is in furtherance of special operations whether 
planned or un-planned. It is not intended to ever be used for random patrol or boarding 
activity. Therefore could we use the [AF] fund in the same manner as if I were to be 
renting space for a store front in covert nature that was designed to further a covert 
investigation. . .And if we agree that the "covert rent" [i.e., moorage] is inherently part 
of a covert investigation could we not draft an internal directive specific to this 
operational need that would not necessarily be related to just one single case number 
but rather a blanket investigative mission description for audit purposes of the [AF] 
fund? 

I truly do not know the answer to this but is [sic] seems comparable and I am willing to 
follow whatever we determine to be the most appropriate funding code for this vessel." 
(Exhibit 46) 

[last vouchered UC vessel costs charged against the AFF on April 15, 2009. 

The balance of his reimbursements from that date forward, until his final voucher in August 
2009, were not charged to the AFF. (Exhibit 45) 

• m||^H|told us thatHl^BBH^yu^upervisor, directed that the AFF be charged for 

UC vessel moorage and omercosts^HBBBBB dici not believe that Directive 91 
prohibited such charges and felt that since the UC vessel was purchased using the AFF, 
associated operational costs should similarly be charged to the AFF. (Exhibit 47) 

Violations Implicated 

• As reflected aboveJBHBBBR m P ro P erl y charged routine UC vessel costs to the AFF, 
implicating violation of the following: 

- OLE National Directive No. 91, entitled "Asset Forfeiture Fund-Patrols": 
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"...The [Magnuson-Stevens Act] language requires reimbursement for expenditures 
directly related to investigations. As a matter general policy, OLE does not consider 
routine patrols as "directly related to investigations" therefore, they are not [AF] 
fundable. Travel to respond to complaints, allegations, or intelligence reports MAY be 
charged to the (AF] Fund. If a routine patrol results in a specific violation which 
requires further travel expenditures these expenses are [AF] fundable. . ." (Exhibit 1 3) 

- OLE National Directive No. 53, entitled "Asset Forfeiture Fund-Preapprovals," which lists 
43 categories of items approved for AFF expenditure, does not include authorization for 
any vessel costs. (Exhibit 13) 

b. Interference with OIG investigation. 



At the conclusion of our initial interview °f^^HH we specifically requested the 
following of him: 

"Lastly, our request is that. . .given the sensitivity of the matters that we're investigating 
and the need for. . .operational security, we would like to ask that you not discuss what 
we've addressed with you here today .. .with anyone in your organization. . ." 

[responded, "Duly note(L!yj||t^ortlytb£reafter disregarded our request. 

Later that same day, according to SA m> mjjj^^m^allcd him and discussed the 



substance of our interview eariierthat day, namely the August 2008 trip to the Semiahmoo 
n queried SA JjjjjjjjjjHrwho had not been interviewed) about that trip, 
lso spoke withSA^^^^phortly following our interview. (Exhibits 3, 29, 



36) 

Violations Implicated 

• Based on our specific request and his position as a senior law enforcement m anager an d 
crirmnal investigator, with ability to recognize the importance of our request, 
HMfl act i° ns implicate violation of the following: 

- Department Administrative Order 207-10, Inspector General Investigations, Cooperation 
with OIG Investigations: 

■ Section 6.03, Failure to cooperate with OIG investigation: "Department officers and 
employees who refuse to... otherwise cooperate with an OIG investigation may be 
disciplined." 

- Department Organization Order 10-13, Departmental Policies: 

■ Section 4.01 : "The officers and employees of the Department shall cooperate fully with 
the officials and employees of the OIG and shall provide such information, assistance, 
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and support as is needed for the OIG to properly carry out the provisions of the [Inspector 
General] Act." 

c. Improper loan of marked patrol vessel to County Sheriffs Office. 



• By Memorandum of Agreement (MOA) dated June 2008 j|^^^|Hand| 

Sheriff of Whatcom County, WA, entered into an arrangement whereby NWED indefinitely 
loaned its 27-foot Boston Whaler "Short Raker" marked patrol boat in Bellingham to the 
full-time custody of the Whatcom County Sheriffs Office (WCSO), for regular use by that 
locality. This vessel remains in WCSO's custody to date. This arrangement and MOA were 
not vetted with, and approved by, OLE headquarters, nor reviewed by agency counsel 
relativeto such criticalUonsiderations as operational responsibility and liability. 
^m^okl us immi^^roposed the agreement and it seemed like a good idea. 
(Exhibits 3, 4, 48) 

Violation Implicated 

• ||mHBi v&sse l l° an arrangement with the Whatcom County Sheriff implicates 
violation of the following: 

- Department of Commerce Personal Property Management Manual. Section 2.202, Loan 
Arrangements with Non-Federal Agencies: ". ..Loans can be made to local non-federal 
institutions only in emergencies involving threat to human life or prevention of suffering, 
until institutions have a reasonable opportunity for the institutions to obtain replacement 
property." 

d. Minimal operational use ofUC vessel to date. 

• The UC vessel's operations logbook shows that just nine law enforcement patrol operations 
(i.e., whale patrols pursuant to the Marine Mammal Protection Act and Endangered Species 
Act) have been conducted since the boat was delivered in June 2008 to date. The first such 
patrol occurred in July 2009 — over a year after the vessel was acquired — and the last patrol 
took place in September 2010. 




A'hich^l^H^ 



The UC vessel was operated for a total of just 119 hours tbxougliSeptember 20. 
date of the last logbook entry. At the time of its transfer from ^HHI^I t0 f 

tember 2008, the vessel had been operated for approximately 40 hours, which| 

] failed to log. The logbooks and our interviews reflect that operational time has been 

limited by numerous maintenance and mechanical problems, including fuel leaks and 
malfunctioning navigat ional equipmen t, as well as based on NWED staffing constraints. As 
of our initial interview, BflBHB 1 ^ not seen me UC vessel in-person, despite it being 
moored less than a half-hour from her office. (Exhibits 4, 49, 50) 
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e. Engine failure (explosion) attributable to operator error. 

• On Friday, August 22, 2008, while enroute to the Semiahmoo Resort in Blaine, WA 
(addressed in 2d above), the UC vessel experienced catastrophic failure (explosion) of its 
port engine, necessitating replacement. This failure was found to be consequent to operator 
error; specifically, an incident that occurred on the UC vessel's last operation on a bout 
August 14, 2008, during which, as the vessel abruptly slowed coming off of plane, 
HBB na d verten tJy shifted the throttle into reverse, causing water ingestion in the port 
engine. Although Clearwater Marine of Bellingham pumped out the water and the engine 
was restarted, Clearwater Marine conclud ed that this in cident precipitated the catastrophic 
failure duri ng the vessel's next operation. If^HB'f, £le^jwaterMarine. who interacted 



solely with ^^^^^H^n this matter, advised us that ^^HHH vas can &d about how 
the water ingestion occurred. Despite the finding of operator errorJMercury replaced the 
engine, costing approximately $10,000, under warranty, which ^^^Jgidvised was done 
in the interest of good customer relations. (Exhibit 51) 

Prosecutorial Determination 

On May 31, 20 1 1, the U.S. A ttorney's Office for the District of Maryland dedtoec^rirninal 
prosecution of ^^^^^^^Hin favor of administrative remedies. AUSA^^^^^^Hb 
specifically rccorrmicndeclaaministrative action be pursued against H^^^^^L^^at the 
Government be made whole for the cost of fuel and time attributableto^^^^^^^^Breported 

misconduct involving the UC vessel. (Exhibit 52) 
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Index oi Jfcxnibits 



1 . Draft OLE headquarters report of NWED inspection, 
accompanying 2/5/10 transmittal memorandum from 




2. NWED Procurement Request for 27' Seaswirl Model 2901 to be purchased from Camano 
Marine, with accompanying memoranda dated 2/21/06, 2/16/06, and 1/4/06. 



3. Interview of 

4. Interview of 

5. Interview of 

6. Interview of 

7. Interview of 





5/6/10, 5/21/10, 5/25/10. 
5/6/10, 5/7/10, 5/26/10. 

6/8/10. 
8/4/10. 
4/13/11. 



8. Procurem ent file (ref. Boston Whaler 345 Conquest) of NOAA | 

with accompanying NWED memoranda dated 10/18/07 and 10/26/07. 



9. Email from| 
dated 1/9/08. 



Ion 1/9/08, with accompanying memorandum 




10. Interview of SA 

Interview of^^^^^^^^^^^^^^K 6/3/10. 

12. Procurement file (Re: SafeBoat procured for FLETC). 

13. OLE policy directives 53 and 91, Re: Asset Forfeiture Fund. 

14. NWED procurement request for Boston Whaler 345 Conquest, dated 1/17/08. 

15. Request for Quotations for "One Boston Whaler 345 Conquest or Equal," dated 2/1/08. 

16. File °f|^^^^^H DOC Senior Procurement Attorney, Re: Boston Whaler 345 Conquest. 

17. Interview of ^^^^H 6/9/10, 7/14/10. 

Contracting Officer,! 



8jjjajjj^^ 



t v ol 
4/22/11. 



19. Interview of I 
13/10. 



I, Brunswick Commercial and Government Products, Inc.: 5/12- 
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20. Affidavit of ^^^^fl: 5/27/10. 

21. Seattle Harbor Patrol activity log for 6/12/08. 

22. Interview of Officer ^^Seattle Harbor Patrol: 6/2/10. 

23. Receipt provided by Boat Shed restaurant, Bremerton, WA, dated 6/12/08. 



24. Interview of | 

Brunswick dated 6/30/08. 



ilackfish Marine: 5/14/10. with Blackfish Marine invoice to 




25. Interview of 

26. Interview of 

27. Interview of] 

28. Affidavit of 

29. Interview of SA 

30. Call detail record for 



5/7/10. 
5/25/10. 
5/25/10. 

5/24/10. 
5/21/10. 

signed cell phone for the period 7/25/08-8/24/08. 




3 1 . Seattle Police Department 91 1 call summary for 8/8/08. 

32. Coast Guard Seattle activity log for 8/8/08. 

33. Email from |Bi^^l t0 ^^HHI on 8/18/08. 

34. Reservation record of Semiahmoo Resort for activity between 8/1 9/08 and 8/24/08. 

35. Travel voucher for SA |[HB|tor travel between 8/21/08 and 8/26/08. 

36. Interview of SA H^^H: 5/1 8/1 0. 

37. OLE Incident Data Sheet for 8/23/08 vessel boarding, documented on 4/13/09. 

38. Interview ofUj^Jwith accompanying photographs: 6/3/10. 

39. Interview of SaHBHH 5/19/10. 

40. Interview of then-SAHH: 5/24/10. 



4 1 . Interview of SA I 



5/18/10. 
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5/3/10 




42. Interview of 

43. Interview of 

44. Interview of then 



45. Form 1 164 reimbursements fc 

breakdown of charges prepared by OIG. 




46. Email exchange b et ween 
mmm ind 

47. Interview of I 




5/7/10. 
|: 5/18/10. 

br the period 7/08-8/09, with accompanying 
on 4/9/09. and between 



and 
n 4/23/09T 




5/13/11. 



48. Memorandum of Agreement between OLE/NWED and the Whatcom County Sheriffs Office, 
dated June 2008. 

49. Vessel operations logbook forNWED UC vessel, initiated on 4/27/09. 

50. OIG photographs of UC vessel: 5/4/10. 

51. Interview of JJJJjjJciearvvater Marine: 5/12/10. 

52. Prosecutorial declination, U.S. Attorney's Office for the District of Maryland: 5/31/1 1. 
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